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Sypher: PruneYard Shopping Center v. Robins

COMMENT
PRUNEYARD SHOPPING CENTER v. ROBINS
LAw-Freedom of Speech-State court's construction of state constitutional provisions requiring access to shopping center for exercise of free speech does not violate owner's
rights under first, fifth, and fourteenth amendments. 100 S. Ct.
CONSTITUTIONAL

2035 (1980).
In FruneYard Shopping Center v. Robins,1 the Supreme
Court dealt with provisions of California's constitution, 2 which, as
construed by the court below, 3 protect the exercise of free speech
and petition on the property of a privately owned shopping center.
The Court held that these provisions violate neither the shopping
center owner's property rights under the fifth and fourteenth
amendments nor his free-speech rights under the first and fourteenth amendments. 4 The result of this ruling is contrary to the
Court's earlier holdings that a shopping-center owner may prohibit
such use of his or her property because the property is not subject
to first amendment restrictions. 5 In upholding the decision of the
California Supreme Court, 6 Justice Rehnquist's opinion reaffirms a
state's authority to exercise its police power and its sovereign right
to provide more expansive liberties in its own constitution than
7
those contained in the Bill of Rights.
FruneYard places in a new perspective a series of related developments in modern constitutional law. The first section of this
Comment places PruneYard in the context of the doctrine of state
action, 8 which has been applied with varying degrees of promi1. 100 S. Ct. 2035 (1980).
2. CAL. CONST. art. I, §§ 2-3 (1974).
3. 23 Cal. 3d 899, 592 P.2d 341, 153 Cal. Rptr. 854 (1979), affd, 100 S. Ct. 2035

(1980).
4. U.S. CONST. amend. I, V, XIV.
5. Hudgens v. NLRB, 424 U.S. 507, 520-21 (1976); Lloyd Corp. v. Tanner, 407
U.S. 551, 570 (1972).
6. Robins v. PruneYard Shopping Center, 23 Cal. 3d 899, 592 P.2d 341, 153
Cal. Rptr. 854 (1979).
7. 100 S. Ct. at 2040; accord, Oregon v. Hass, 420 U.S. 714, 719 (1975); Cooper
v. California, 386 U.S. 58, 62 (1967).
8. For a discussion of state action, see Lewis, The Meaning of State Action, 60
COLUM. L. REV. 1083 (1960).
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nence and clarity in an important line of federal cases springing
from Marsh v. Alabama.9 The second section consists of an analysis
of PruneYard, emphasizing the interrelationship of federal and

state constitutions as they provide fundamental individual rights.
The concluding section discusses the legal refinements supplied by
the case. It suggests that PruneYard provides principled guidelines
by which to analyze the relationship between the competing rights
of property and free speech. It also considers doctrinal problems
raised by the case and suggests that reviving Marsh's state action
analysis is the soundest means by which to clarify the right of free
expression in privately owned shopping centers.
STATE ACTION AND FREE SPEECH:
FEDERAL LAW FROM MARSH TO HUDGENS

The issue of the use of privately owned property as a forum

for the exercise of first amendment rights was dealt with by the Su-

preme Court in four significant cases prior to PruneYard.10 The
starting point in each case is that the first amendment prohibits the
abridgement of free speech by Congress, and not by private actors. 11 Thus, the threshhold issue is whether there was action sufficiently governmental in nature so as to constitute a first amend12
ment infringement.
9. 326 U.S. 501 (1946).
10. Hudgens v. NLRB, 424 U.S. 507 (1976); Lloyd Corp. v. Tanner, 407 U.S.
551 (1972); Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308
(1968); Marsh v. Alabama, 326 U.S. 501 (1946).
11.

"Congress shall make no law . .. abridging the freedom of speech ....

or

the right of the people ... to petition the Government for a redress of grievances."
U.S. CONST. amend. I. This prohibition is extended to state governments by the due
process clause of the fourteenth amendment. U.S. CONST. amend. XIV; Lovell v.
Griffin, 303 U.S. 444, 450 (1938).
12. This principle of state action was first enunciated in Civil Rights Cases, 109
U.S. 3 (1883), which held unconstitutional a federal statute prohibiting racial discrimination by owners of inns, theatres, and other centers of entertainment. The
Court found that the statute overstepped Congressional authority under the fourteenth amendment:
It is State action of a particular character that is prohibited. Individual
invasion of individual rights is not the subject-matter of the amendment....
It nullifies and makes void all State legislation, and State action of every
kind, which impairs the privileges and immunities of citizens of the United
States, or which injures them in life, liberty or property without due process
of law, or which denies to any of them the equal protection of the laws. ...
Positive rights and privileges are undoubtedly secured by the Fourteenth
Amendment, but they are secured by way of prohibition against State laws
and State proceedings affecting those rights and privileges.
Id. at 11. See generally Lewis, supra note 8, at 1083-84.
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Among the theories of state action that have evolved through
Supreme Court decisions, the concept of the private actor performing an essentially public function is the key to understanding
the progeny of Marsh v. Alabama,13 decided in 1946. Marsh in-

volved a Jehovah's Witness who had been convicted of criminal
trespass for distributing religious literature on the streets of a company town. 14 The question before the Court was whether her arrest and conviction violated her rights of freedom of speech and religion. 15 The Court reversed the plaintiff's conviction on the
grounds that the town of Chickasaw, though wholly owned by the
Gulf Shipbuilding Corporation, contained all of the usual characteristics of a public municipality. 16 As the majority opinion, authored
by Justice Black, concluded: "In short the town and its shopping
district are accessible to and freely used by the public . . . and

there is nothing to distinguish them from any other town and shopping center except the fact that the title to the property belongs to
7
a private corporation."'
Because the company town's operation was viewed by the
Court as inherently governmental activity, the town's owners were
bound by the constitutional bar against abridging free speech.' 8
According to this "public function" analysis, private actors who assume essentially state or municipal roles are subject to the same
limitations on their behavior as those imposed on the state. In
delineating a standard by which such functions may be recognized,
the Court observed that "[t]he more an owner, for his advantage,
opens up his property for use by the public in general, the more
13. 326 U.S. 501 (1946). Other state-action theories include state encouragement of private activities, Lombard v. Louisiana, 373 U.S. 267 (1963) (reversing convictions of sit-in demonstrators where store owners had been encouraged to discriminate by city officials), Shelley v. Kraemer, 334 U.S. 1 (1948) (judicial enforcement of
racial distinction in sale of property constitutes impermissible state action), and the
existence of symbiotic relationships, Moose Lodge No. 107 v. Irvis, 407 U.S. 163
(1972) (insufficient state action in awarding liquor license to private club for Court to
review club's discriminatory policies); Burton v. Wilmington Parking Auth., 365 U.S.
715 (1961) (refusing service to minority group members impermissible if private restaurant leased from government).
14. 326 U.S. at 502.
15. Id. at 503-04.
16. Id. at 502.
17. Id. at 503.
18. Id. at 509; cf. Evans v. Newton, 382 U.S. 296 (1966) (operating park is essentially municipal function not to be delegated to private actors to evade constitutional restrictions). "[W]hen private individuals or groups are endowed by the State
with powers or functions governmental in nature, they become agencies or instrumentalities of the State and subject to its constitutional limitations." Id. at 299.
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do his rights become circumscribed by the statutory and constitutional rights of those who use it."'19 Underlying this analysis is the
notion that when a state permits a private organization to conduct
what are usually governmental functions, the organization takes on
the same restrictions that would be borne by the state were it to
20
perform the activities in question.
Marsh's public-function rationale was extended to the case of a
private shopping center in Food Employees Local 590 v. Logan
Valley Plaza, Inc. ,21 decided in 1968. Reasoning that "[t]he shopping
center . . . is clearly the functional equivalent of the business district of Chickasaw involved in Marsh,"22 the Logan Valley Court
held that the shopping center's owners could not legitimately restrain union workers from picketing activities on its premises. 23
The Court concentrated on the functional parallels between activities pursued on the streets of downtown shopping areas and on the
sidewalks and mall areas of shopping centers. 24 Expressing concern
lest traditional municipal forums for the exercise of free speech be
curtailed or destroyed simply by changes in the economic and social landscape of the country, 25 Justice Marshall called attention in
19. 326 U.S. at 506 (citation omitted). This principle has applicability in
shopping-center contexts, since the owners of such centers have opened up their
property for public use. Justice Black's opinion in Marsh also includes the test
whereby the Court seeks to "balance the Constitutional rights of owners of property
against those of the people to enjoy freedom of press and religion, [the latter occupying] a preferred position." Id. at 509 (footnote omitted).
20. Cf. Lewis, supra note 8, at 1097 (suggesting that if state does not impose
restrictions in such instances then Court will enforce them under fourteenth amendment).
21. 391 U.S. 308 (1968). In Logan Valley, union members engaged in peaceful
picketing aimed at organizing the employees of a supermarket located in a
Pennsylvania shopping center, were enjoined from this activity on the grounds of
private-property rights. Id. at 309.
22. Id. at 318.
23. Id. at 318-19. Because picketing activity is "free speech plus, the plus being physical activity that may implicate traffic and related matters ... the provisions
of the injunction in this case which prohibit the picketers from interfering with employees, deliverymen, and customers are proper." Id. at 326 (Douglas, J., concurring)
(citations omitted) (emphasis in original).
24. Id. at 317-18. In a strong dissent, Justice Black found "very little resemblance between the shopping center involved in this case and Chickasaw, Alabama."
Id. at 331 (Black, J.,dissenting). Justice Black argued for the shopping-center owner's property rights and against the confiscation of those rights by the picketers. Id.
at 330-33 (Black, J.,dissenting).
25. The large-scale movement of this country's population from the cities
to the suburbs has been accompanied by the advent of the suburban shopping center, typically a cluster of individual retail units on a single large pri-
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his majority opinion to the striking similarities between Mrs.
Marsh's right to circulate her pamphlets on the streets of Chickasaw
and the workers' right to picket the Weis Market in the confines of
the shopping center:
We see no reason why access to a business district in a company town for the purpose of exercising First Amendment rights
should be constitutionally required, while access for the same
purpose to property functioning as a business district should be
limited simply because the property surrounding the 'business
district' is not under the same ownership. .

.

. So far as can be

determined, the main distinction in practice between use by the
public of the Logan Valley Mall and of any other business district . . .would be that those members of the general public
who sought to use the mall premises in a manner contrary to the
26
wishes of the respondents could be prevented from so doing.

The public-function analysis led the Logan Valley Court to
place heavy emphasis on the use for which private property is in-

tended. The Court decided that "because the shopping center
serves as the community business block. . . the State may not delegate the power, through the use of its trespass laws, wholly to ex-

clude those members of the public wishing to exercise their First
vately owned tract. It has been estimated that by the end of 1966 there were
between 10,000 and 11,000 shopping centers in the United States and Canada, accounting for approximately 37% of the total retail sales in those two
countries.
Id. at 324 (footnote omitted).
26. Id. at 319. Rental-housing developments are a similar instance of the private operation of public functions that could be construed as falling under the Marsh
company-town rubric. However, in Watchtower Bible & Tract Soc'y, Inc. v. Metropolitan Life Ins. Co., 297 N.Y. 33q, 79 N.E.2d 433, cert. denied, 335 U.S. 886 (1948),
the New York Court of Appeals declined to extend Marsh to the interior of buildings
in a large residential community. Similarly, the application of the Marsh analysis to
the problem of gaining access to privately owned and operated migrant labor camps
has had a rocky road. See, e.g., Illinois Migrant Council v. Campbell Soup Co., 574
F.2d 374 (7th Cir. 1978) (declining to extend Marsh doctrine to privately owned labor camp); Associacion de Trabajadores Agricolas v. Green Giant Co., 518 F.2d 130
(3d Cir. 1975) (construing Marsh narrowly in wake of Lloyd Corp. v. Tanner, 407
U.S. 551 (1972)); Franceschina v. Morgan, 346 F. Supp. 833 (S.D. Ind. 1972)
(denying access to migrant camp on Marsh rationale); Note, First Amendment and
the Problem of Access to Migrant Labor Camps After Lloyd Corporation v. Tanner,
61 CORNELL L. REv. 560 (1976); Note, A Unified Theory of Preemption and Access
to Migrant-Worker Camps, 7 HoFsTRA L. REv. 721 (1979) [hereinafter cited as Note,
Access to Migrant-Worker Camps]; Comment, Constitutional Law-Toward a Constitutional Right of Access to Migrant Labor Camps, 29 RUrGERs L. REv. 972
(1976).
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Amendment rights on the premises in a manner and for a purpose
generally consonant with the use to which the property is actually
put."27

While Logan Valley extended the Marsh doctrine to protect
first amendment activity in privately owned shopping centers, its
holding was explicitly limited, however, to the protection of speech
related directly to the intended use of the property. The Court
declined to decide whether the picketers' first amendment rights
at the shopping mall would be upheld if the content of their
speech had been unrelated to the business of the store they were
picketing:
The picketing carried on by petitioners was directed specifically
at patrons of the Weis market located within the shopping center
and the message sought to be conveyed to the public concerned
the manner in which that particular market was being operated.
We are, therefore, not called upon to consider whether respondents' property rights could, consistently with the First Amendment, justify a bar on picketing which was not thus directly related in its purpose to the use to which the shopping center
property was being put.28
This issue came squarely before the Court just four years later
in Lloyd Corp. v. Tanner.29 Anti-war activists, restrained from
distributing leaflets in a large shopping center, sought declaratory
and injunctive relief against the shopping center's enforcement of
its policy against such activities. 30 Lloyd held for the shopping-center owner, distinguishing Logan Valley on two grounds-the leafleting was unrelated to the use of the property, 31 and, of lesser importance, alternative means of communication were available to the
protestors. 3 2 Concerning the relationship between the shopping
27. 391 U.S. at 319-20 (footnote omitted).

28. Id. at 320 n.9.
29. 407 U.S. 551 (1972).
30. Id. at 556.
31. Id. at 564-66.
32. Id. at 566-67. This holding implicitly rejects Logan Valley's determination
that a shopping center is the functional equivalent of a town, for if it were a town, it
could not control speech on the basis of its content, but could only impose reasonable time, place, and manner regulations. See Erznoznik v. City of Jacksonville, 422
U.S. 205 (1975); Police Dep't v. Mosley, 408 U.S. 92 (1972); Cox v. New Hampshire,
312 U.S. 569 (1941). This was recognized by the Court four years later when it concluded that "the rationale of Logan Valley did not survive the Court's decision in the
Lloyd case." Hudgens v. NLRB, 424 U.S. 507, 518 (1976) (footnote omitted); see
Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308, 339 (1968)
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center and the public, Justice Powell wrote for the majority that
"[t]here is no open-ended invitation to the public to use the Center for any and all purposes, however incompatible with the interests of both the stores and the shoppers whom they serve." 3 3 By so
holding, the Court overruled the district court's finding that, under
the public-function analysis of Marsh and Logan Valley, the
shopping-center owners could not restrict the protestors' free
34
speech.
Justice Marshall vigorously dissented in Lloyd, arguing that
the shopping center, like the company town in Marsh, should be
treated "as though it were publicly held, at least for purposes of
the First Amendment," 35 since it had been planned and developed
with the cooperation of the city of Portland as a business district
serving community needs. 3 6 This is consistent with the development of the governmental-function concept in Marsh and Logan
Valley, in recognizing the sort of power potentially exercised by a
large shopping center when it denies the use of its public areas for
free-speech forums. As Justice Marshall wrote: "For many Portland
citizens, Lloyd Center will so completely satisfy their wants that
they will have no reason to go elsewhere for goods or services. If
speech is to reach these people, it must reach them in Lloyd Center."3 7 He continued that "[t]he only hope that these people have
to be able to communicate effectively is to be permitted to speak
in those areas in which most of their fellow citizens can be found.
One such area is the business district of a city or town or its functional equivalent."38
(White, J., dissenting) (viewing Logan Valley as paving way for permitting all varieties of expressive activity at private shopping plazas).
The Lloyd Court declared that "[there is some language in Logan Valley,
unneessary to the decision, suggesting that the key focus of Marsh was upon the
'business district,' and that whenever a privately owned business district serves the
public generally its sidewalks and streets become the functional equivalents of similar public facilities." 407 U.S. at 562 (footnote omitted). The Court continued that
Logan Valley's holding "was not dependent upon the suggestion that the privately
owned streets and sidewalks of a business district or a shopping center are the
equivalent, for First Amendment purposes, of municipally owned streets and sidewalks." Id. at 563.
33. Id. at 565.
34. Tanner v. Lloyd Corp., 308 F. Supp. 128, 132 (D. Or. 1970), aff'd, 446 F.2d
545 (9th Cir. 1971).
35. 407 U.S. at 573 (Marshall, J., dissenting).
36. Id. at 576 (Marshall, J., dissenting).
37. Id. at 580 (Marshall, J., dissenting).
38. Id. at 581 (Marshall, J., dissenting) (footnote omitted); see Note, State Action: Theories for Applying Constitutional Restrictions to Private Activity, 74
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The principle underlying Justice Marshall's dissent is that the
case should have been decided by the state-action analysis used by

the Court in Logan Valley-namely, whether the shopping center
"had sufficient 'public' qualities to warrant a holding that the Fourteenth Amendment reached it." 39 Because Lloyd discounted the
significance of the public-function principle-instead speaking pri-

marily of the relationship between the protestor's message and the
purpose of the property-its effect was to compress the MarshLogan Valley concept, effectively ending the development of this
40
theory of free-speech rights.

The virtual interment of the Marsh public-function rationale as

applied to privately owned shopping centers was completed in
1976 by Hudgens v. NLRB,41 where the Court was faced with a
factual situation closely allied to the one in Logan Valley. 42 The
Hudgens Court disavowed any discussion of the content of the
speech involved,4 3 and, moreover, rejected Logan Valley's functional-equivalent analysis that a shopping center was the same as a
company town. 4 4 Declaring Logan Valley overruled by Lloyd, 4 5 the

Court, quoting Lloyd, held that free-speech rights could not be
COLUm. L. REv. 656 (1974), which points out that

as the dynamics of modem technocracy place greater powers into the hands
of private citizens and institutions, as rights that were once vulnerable only
to the power of government become subject to private determination, the
courts should be generous in their protection of civil liberties. Such treatment is not only consistent with, but justified by, the purposes of constitunational amendments reaching only government action.
Id. at 697-98. See also Choper, Thoughts on State Action: The "Government Function" and "Power Theory" Approaches, 1979 WASH. U. L. Q. 757, 776-77.
39. 407 U.S. at 581 n.5 (Marshall, J., dissenting). On the basis of this analysis,
Justice Marshall found Lloyd "a clearer case of illegal state action." Id.
40. "ITIhe rationale of Logan Valley did not survive the Court's decision in the
Lloyd case." Hudgens v. NLRB, 424 U.S. 507, 518 (1976) (footnote omitted); see
Flagg Bros. v. Brooks, 436 U.S. 149, 159 (1978) (rejecting claim of state action in
warehouseman's sale of debtor's goods).
41. 424 U.S. 507 (1976).
42. Hudgens involved union picketers in a large shopping center. The Court
held that the rights and liabilities of the parties were controlled by provisions of § 7
of the National Labor Relations Act, 29 U.S.C. § 157 (1976). It relied on Lloyd in
deciding that the picketers could not rely on first amendment rights. 424 U.S. at
520-21. For a view that this decision was correct, see Schauer, Hudgens v. NLRB
and the Problem of State Action in First Amendment Adjudication, 61 MINN. L.
REv. 433 (1977).
43. 424 U.S. at 520.
44. Id.
45. "[WIe make clear now, if it was not clear before, that the rationale of Logan
Valley did not survive the Court's decision in the Lloyd case." Id. at 518 (footnote
omitted).
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upheld at a privately owned shopping center unless the property
46
contained "all of the attributes of a state-created municipality."

Because it is unlikely that any shopping center could satisfy
Hudgens' rigid standard, the application of the Marsh doctrine to
shopping centers became anachronistic. The case of Hudgens itself

fell short of this standard, and, therefore, the Court concluded that
first amendment rights had no part to play in the case. 4 7 Justice

Marshall, dissenting once again, argued that the majority mistakenly took "an overly formalistic view of the relationship between
the institution of private ownership of property and the First
Amendment's guarantee of freedom of speech." 4 8
THE

STATE CONSTITUTIONAL ROUTE

TO FIRST AMENDMENT RIGHTS

With federal law thus controlled by the confining holdings of
Lloyd and Hudgens, the plaintiffs in PruneYard turned to state
constitutional provisions in order to argue their case for free-speech
rights on the premises of a California shopping center. 49 The
PruneYard Shopping Center, in Campbell, California, had adopted
and enforced a policy prohibiting both tenants and visitors from
exercising expressive activity of any kind not directly related to the
46. Id. at 519 (emphasis added).
47. Id. at 521. In the wake of Hudgens the Fifth Circuit, for example, modified
its decision to permit the circulation of union leaflets on company property by expressly deleting all references to first amendment state-action grounds. Eastex, Inc.
v. NLRB, 550 F.2d 198 (5th Cir. 1977), aff'd, 437 U.S. 556 (1978). The rule in
Hudgens has also had an adverse effect on the use of the Marsh doctrine to gain access to privately owned migrant labor camps. See Note, Access to Migrant-Worker
Camps, supra note 26, at 729-30.
48. 424 U.S. at 542 (Marshall, J., dissenting). Justice Marshall's view is reminiscent of the Court's in Munn v. Illinois, 94 U.S. 113 (1877) (upholding state statute
regulating public warehouses and inspection of grain):
Property does become clothed with a public interest when used in a manner
to make it of public consequence, and affect the community at large. When,
therefore, one devotes his property to a use in which the public has an interest, he, in effect, grants to the public an interest in that use, and must submit to be controlled by the public for the common good, to the extent of the
interest he has thus created.
Id. at 126.
49. Brief for Appellees at 14, PruneYard Shopping Center v. Robins, 100 S. Ct.
2035 (1980). The California Constitution grants free-speech rights directly or affirmatively to the people, CAL. CONST. art. I, § 2, rather than solely through restraints on
the government. U.S. CONST. amend I; see notes 67-71 infra and accompanying text.
For a discussion of whether utilizing a state constitution disposes of the need for
state action in such cases, see Note, Robins v. PruneYard Shopping Center: Free
Speech Access to Shopping Centers Under the California Constitution, 68 CALIF. L.
REv. 641, 656-58 (1980).
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businesses being operated there. Michael Robins and a group of
his fellow students from a Santa Clara County high school set up a
table in the shopping center's central plaza, from which they began
to solicit signatures from passersby on petitions opposing a recent
United Nations resolution condemning Zionism. Though this activity was not disruptive of the mall's business operations, and though
uncomplained of by shoppers, the students' efforts were halted by
a PruneYard security officer who informed them of the shopping
center's policy. 50 The students left peaceably and later filed suit
in the Santa Clara County Superior Court, seeking to enjoin the
shopping center's management from denying them access to the
premises for the purpose of gathering signatures on their petitions. 51

The students' suit was not grounded entirely on first amendment guarantees, but urged as a central proposition that the freeexpression sections of the California Constitution provide adequate
and independent state grounds for enjoining the shopping center's
enforcement of its policy against expressive activities. 52 The trial
court rejected this contention by construing the California Constitution along the lines of Lloyd, 53 and the appellate court similarly
rejected it, in part on supremacy grounds. 54 However, the independent state constitutional basis ultimately prevailed-first when the
50. PruneYard Shopping Center v. Robins, 100 S. Ct. at 2038.
51. Robins v. PruneYard Shopping Center, No. 349363 (Cal. Super. Ct. Sept.
14, 1976).
52. "Every person may freely speak, write and publish his or her sentiments on
all subjects, being responsible for the abuse of this right. A law may not restrain or
abridge liberty of speech or press." CAL. CONST. art. I, § 2.
Repondents did, however, also plead first amendment rights. The trial court,
relying on Lloyd's holding that there had been no dedication of the shopping center's property to public use such as to entitle the protestors to exercise first amendment rights there, found for defendant shopping center. Robins v. PruneYard Shopping Center, No. 349363 (Cal. Super. Ct. Sept. 14, 1976).
53. "There has been no dedication of the Center's property to public use, such
as to entitle plaintiffs to exercise the asserted rights under the Constitution of the
State of California." Robins v. PruneYard Shopping Center, No. 349363, at 2 (Cal.
Super. Ct. Sept. 14, 1976).
54. The appellate court relied on Diamond v. Bland, 11 Cal. 3d 331, 521 P.2d
460, 113 Cal. Rptr. 468 (1974) [hereinafter cited as Diamond II], which had interpreted Lloyd as holding that the due process clause of the federal constitution protects the property of a shopping-center owner from infringement. Because of this, the
appellate court ruled that even if the state constitution provided broader free-speech
rights and guarantees, "supremacy principles would prevent us from employing state
constitutional provisions to defeat defendant's federal constitutional rights." Robins
v. PruneYard Shopping Center, 1 Civil 40776, at 11 (Ct. App. 1976) (citation omitted).
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Supreme Court of California reversed these lower courts, 55 and
finally when the United States Supreme Court affirmed the high
California court's finding. 56 Analyzing these two decisions both
confirms the development of the state constitutional route to first

amendment rights, 57 and clarifies the connections between state
and federal constitutions when conflicting rights are asserted. 58
The CaliforniaSupreme Court's Opinion
When PruneYard reached the California Supreme Court, the

majority isolated two main questions: whether Lloyd should be understood to have recognized federally protected property rights
prohibiting the exercise of free-speech rights on the premises of
shopping centers; 59 and whether the California Constitution should
be understood to guarantee free-speech rights at shopping centers. 60 Had it answered the first of these questions affirmatively,

the second would have been meaningless, since Lloyd's propertyrights rule would have controlled the issue before the court on supremacy grounds. 6 1 In fact, in order to reach the result that Lloyd

had been essentially a first amendment case not prescribing federally protected property rights, 62 the California Supreme Court was
55. 23 Cal. 3d 899, 911, 592 P.2d 341, 348, 153 Cal. Rptr. 854, 861 (1979).
56. 100 S. Ct. at 2039.
57. See Howard, State Courts and Constitutional Rights in the Day of the
Burger Court, 62 VA. L. Rxv. 873 (1976); Note, The New Federalism: Toward a Principled Interpretation of the State Constitution, 29 STAN. L. REv. 297 (1977). See
also Project Report: Toward an Activist Role for State Bills of Rights, 8 HARv.
C.R.-C.L. Rzv. 271 (1973).
58. 100 S. Ct. at 2040-41.
59. 23 Cal. 3d 899, 903, 592 P.2d 341, 342, 153 Cal. Rptr. 854, 855 (1979).
60. Id.
61. This Constitution, and the Laws of the United States which shall be
made in Pursuance thereof; and all Treaties made, or which shall be made,
under the Authority of the United States, shall be the supreme Law of the
Land; and the Judges in every State shall be bound thereby; any Thing in
the Constitution or Laws of any State to the Contrary notwithstanding.
U.S. CONST. art. VI, § 2. The main argument relied on by Justice Richardson in his
dissenting opinion was supremacy grounds. 23 Cal. 3d at 911-16, 592 P.2d at 348-51,
153 Cal. Rptr. at 861-64 (Richardson, J., dissenting). For an analysis of the federal supremacy issue in the California Supreme Court's decision, see Note, supra note 49,
at 649-51.
62. 23 Cal. 3d at 904-08, 592 P.2d at 343-46, 153 Cal. Rptr. at 856-59. The court
interpreted Lloyd's property-rights language as limited to its discussion of the state
action "public function" argument and asserted that there had been no intent in
Lloyd "to define the nature or scope of Fifth and Fourteenth Amendment rights of
shopping center owners generally." Id. at 904, 592 P.2d at 343, 153 Cal. Rptr. at 856.
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required to overrule its own reading of Lloyd as articulated in
Diamond v. Bland (Diamond II), a case factually similar to
PruneYard.63 In so doing, the court relied on a series of interrelated arguments: (1) that Lloyd "did not purport to define the nature or scope of Fifth and Fourteenth Amendment rights of shopping center owners generally;" 64 (2) that subsequent federal cases,
while denying first amendment protection on shopping-center
premises, acknowledged that statutes may extend or protect such
rights where free expression has been abridged; 65 and (3) that the
increasing rise of shopping centers within American communities
makes their quasi-public nature more and more evident. 66
Having disposed of any notion of binding property rights, the
court proceeded to construe the California Constitution as guaranteeing the right to gather signatures at shopping centers. 67 In
63. In Diamond II, the California Supreme Court reappraised its 1970 decision
in Diamond v. Bland, 3 Cal. 3d 653, 477 P.2d 733, 91 Cal. Rptr. 501 (1970) [hereinafter cited as Diamond I], because Lloyd had decided an indistinguishable case to
the contrary. In Diamond I, representatives of a California activist group had attempted to secure signatures on petitions, collect donations, and distribute literature
opposing the pollution of the environment. Relying on Marsh and Logan Valley, the
California Supreme Court held for the activists. The Diamond II Court held that
Lloyd now controlled, since "defendants' private property interests outweigh plaintiffs' own interests in exercising First Amendment rights in the manner sought
herein." DiamondII, 11 Cal. 3d at 335, 521 P.2d at 463, 113 Cal. Rptr. at 471.
64. Robins v. PruneYard Shopping Center, 23 Cal. 3d at 904, 592 P.2d at 343,
153 Cal. Rptr. at 856. For opposing interpretations of Lloyd in this regard, compare
Note, ConstitutionalLaw-Freedom of Speech-Owners' Fifth Amendment Property
Rights Prevent a State Constitution from Providing Broader Free Speech Rights
than Provided by the First Amendment, 86 HARV. L. REV. 1592 (1973) [hereinafter
cited as Note, ConstitutionalLaw], with Note, California Diminishes Federally Protected ConstitutionalPropertyRights, 2 WHI-rTIER L. REV. 423 (1980).
65. 23 Cal. 3d at 905, 592 P.2d at 344, 153 Cal. Rptr. at 858. The court read
Hudgens to mean that the issues were controlled by the National Labor Relations
Act, 29 U.S.C. § 157 (1976), implying that Lloyd did not establish property rights
which could not be subject to regulation. Accord, Eastex, Inc. v. NLRB, 437 U.S.
556, 573 (1978).
66. 23 Cal. 3d at 907, 592 P.2d at 345, 153 Cal. Rptr. at 858. The court referred
to evidence tending to show that as of 1970, 92.2% of the county's population lived
in suburban or rural communities, and that in 1972 (the last year of available data for
retail sales in the downtown business district of San Jose) the central business district accounted for just 4.67% of the county's total retail sales. Such data "dramatize
the potential impact of the public forums sought [at PruneYard Shopping Center]."
Id.
67. Id. at 908-10, 592 P.2d at 346-47, 153 Cal. Rptr. at 859-60. In reaching this
construction, the court relied upon California precedent. E.g., In re Lane, 71 Cal. 2d
872, 457 P.2d 561, 79 Cal. Rptr. 729 (1969) (extending free-speech rights to privately
owned sidewalk of grocery store); Schwartz-Torrance Inv. Corp. v. Bakery & Confectionery Workers' Union, 61 Cal. 2d 766, 394 P.2d 921, 40 Cal. Rptr. 233 (1964) (labor
union has right to picket bakery located in shopping center).
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overruling its decision in Diamond II, the court embraced the dissent in that case written by Justice Mosk, who would have upheld
the plaintiffs' free-speech rights on nonfederal grounds. 68 Starting
with the premise that guarantees of individual liberties in state
constitutions have a status independent of the United States Constitution, Justice Mosk demonstrated by federal and state case law
"the viability of two separate and distinct judicial systems as anticipated by the doctrine of federalism upon which our republic is
based." 69 He then underscored the well-established federal rule
that "the states remain free to adopt higher standards for protection of individual rights than compelled by the federal Constitution."70 In the case at hand, his dissent concluded, the breadth of
the California Constitution's free-speech provision encompassed the
71
protection of the plaintiffs' activities.
68. 11 Cal. 3d at 335-46, 521 P.2d at 463-70, 113 Cal. Rptr. at 471-78 (Mosk, J.,
dissenting).
69. Id. at 340, 521 P.2d at 466, 113 Cal. Rptr. at 474 (Mosk, J., dissenting). The

renewed appreciation for state constitutions has probably been connected with "a
trend in recent opinions of the United States Supreme Court to pull back from, or at
least suspend for the time being, the enforcement of the Boyd principle with respect
to application of the federal Bill of Rights." Brennan, State Constitutions and the
Protection of Individual Rights, 90 HARV. L. REV. 489, 495 (1977). The "Boyd principle" refers to Mr. Justice Bradley's enunciation of the rule that "constitutional provisions for the security of person and property should be liberally construed. It is
the duty of courts to be watchful for the constitutional rights of the citizen, and
against any stealthy encroachments thereon." Boyd v. United States, 116 U.S. 616,
635 (1886); see People v. Disbrow, 16 Cal. 3d 101, 114-15, 545 P.2d 272, 280, 127
Cal. Rptr. 360, 368-69 (1976) "We pause . . . to reaffirm the independent nature of
the California Constitution and our responsibility to separately define and protect
the rights of California citizens despite conflicting decisions of the United states Supreme Court interpreting the federal Constitution." Id. See generally Falk, The Supreme Court of California 1971-1972, Foreword: The State Constitution: A More
than "Adequate" Nonfederal Ground, 61 CAUF. L. REV. 273 (1973); Mosk, Contemporary Federalism, 9 PAC. L.J. 711 (1978); Project Report, supra note 57.
70. 11 Cal. 3d at 338, 521 P.2d at 465, 113 Cal. Rptr. at 473 (Mosk, J., dissenting) (citation omitted); accord, Oregon v. Hass, 420 U.S. 714, 719 (1975) (state is
free as matter of its own law to impose greater restrictions on police activity than
those held to be necessary upon federal constitutional standards); Cooper v.
California, 386 U.S. 58, 62 (1967) (upholding search of car impounded as evidence
does not affect state's power to impose higher standards on searches and seizures
than required by Federal Constitution if it chooses to do so). The direction of state
imposition of more embracive standards of civil liberties in the past several years has
been spearheaded by Mr. Justice Brennan. See United States v. Miller, 425 U.S. 435,
447-55 (1976) (Brennan, J., dissenting); Michigan v. Mosley, 423 U.S. 96, 111-21
(1975) (Brennan, J., dissenting); Brennan, supra note 69. See generally Note, Civil
Rights in the Burger Court Era, 10 AKRON L. REV. 327 (1976).
71. 11 Cal. 3d at 342-43, 521 P.2d at 468, 113 Cal. Rptr. at 476 (Mosk, J.,
dissenting).
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The pivotal role played by shopping centers in modem Ameri-

can communities served to buttress the California Supreme Court's
finding in PruneYard that the state constitution protects signature
gathering at such facilities. The ever increasing significance of
shopping malls as gathering places for large numbers of people, as

well as the tenuous nature of the private property owner's claim to
property rights when inviting the public onto its premises, led the
court to determine that the students could not be prevented from
conducting their activities.72

PruneYard in the United States Supreme Court
As Justice Rehnquist phrased the issue at the outset of his ma-

jority opinion in PruneYard, the Court had to decide "whether
state constitutional provisions, which permit individuals to exercise

free speech and petition rights on the property of a privately
owned shopping center to which the public is invited, violate the
shopping center owner's property rights under the First and Fourteenth Amendment." 73 At issue was not the propriety of the
California Supreme Court's construction of its own state constitu-

tional provisions, but whether those provisions, as construed, interfered with conflicting federally protected rights. The shopping-

center owner contended, that is, that his fourteenth amendment
right to exclude others from using his property for expressive purposes may not be denied by the instrument of a state constitutional
provision. 74
72. 23 Cal. 3d at 907, 592 P.2d at 345, 153 Cal. Rptr. at 858; see Diamond II, 11
Cal. 3d at 342, 521 P.2d at 468, 113 Cal. Rptr. at 476 (Mosk, J., dissenting):
Just as the company town has become an anachronism in modem society ...
so has the traditional downtown business district become outmoded in many
areas as a place for residents to gather in substantial numbers.... [T]he
shopping center has undertaken the public function of providing society
with the necessities of life and has become the modem suburban counterpart of the town center.
Id. (citations omitted). See also In re Cox, 3 Cal. 3d 205, 474 P.2d 992, 90 Cal. Rptr.
24(1970).
73. 100 S. Ct. at 2038. Justice Rehnquist wrote the Court's opinion, in which
Chief Justice Burger and Justices Blackmun, Brennan, Stewart and Stevens joined.
Id. Justice Blackmun filed a statement concurring in part. Id. at 2044. Justice
Marshall filed a concurring opinion. Id. Justice White filed an opinion concurring in
part and in the judgment. Id. at 2048. Justice Powell filed an opinion concurring in
part and in the judgment, in which Justice White joined. Id.
74. Brief for Appellants at 14-15, PruneYard Shopping Center v. Robins, 100 S.
Ct. 2035 (1980). This argument had been successful in Lenrich Assocs. v. Heyda, 504
P.2d 112 (Or. 1972), where the court relied on a property-rights analysis of Lloyd to
recognize that although the court was free
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Viewing PruneYard and Lloyd as parallel, the petitioners' primary argument was that Lloyd should control. 75 Because the
PruneYard Shopping Center, like the Lloyd Center, had not been
dedicated to public use for all types of noncommercial purposes,
the appellants argued that the students were not entitled to exercise free-speech rights on the property. Agreeing with the general
proposition that Lloyd encompassed valid definitions of private
property vis a vis public use, 76 the Supreme Court nevertheless rejected the argument that Lloyd controlled the PruneYard situation. 7 7 Justice Rehnquist observed that Lloyd does not in and of itself "limit the authority of the State to exercise its police power or
its sovereign right to adopt in its own Constitution individual
liberties more expansive than those conferred by the Federal Constitution." 78 Looked at from this perspective, the two cases are distinguishable: "In Lloyd . . . there was no state constitutional or
statutory provision that had been construed to create rights to the
use of private property by strangers, comparable to those found to
exist by the California Supreme Court here." 79 Justice Rehnquist

to enforce the guarantees of [its] state constitution so as to allow greater

freedom and to give greater protection to individual liberties than are given
under the federal Bill of Rights as interpreted by the United States Supreme
Court... [t]he issue raised by plaintiff is whether its rights under the Constitution of the U.S. as the owner of private property are outweighed by defendants' First Amendment rights of free speech.
Id. at 115. The court held that a property owner's fifth and fourteenth amendment
property rights could not be outweighed by a state constitutional provision. For
a criticism of the reasoning in this decision, see Note, Constitutional Law, supra
note 64.
75. Brief for Appellants at 16-21, PruneYard Shopping Center v. Robins, 100 S.
Ct. 2035 (1980).
76. In Lloyd, e.g., the Court had stated that property does not "lose its private
character merely because the public is generally invited to use it for designated purposes," and that "the essentially private character of a store and its privately owned
abutting property does not change by virtue of being large or clustered with other
stores in a modem shopping center." 407 U.S. at 569.
77. 100 S. Ct. at 2040.
78. Id. (citation omitted).
79. Id. Lloyd had, however, recognized governmental authority to regulate individual rights "arising by virtue of the size and diversity of activities carried on
within a privately owned facility serving the public." 407 U.S. at 570. Similarly, the
California Supreme Court in PruneYard had used examples of zoning laws, environmental regulations, and the general public interest as limitations that could be
imposed on private property. 23 Cal. 3d at 905-07, 592 P.2d at 344-45, 153 Cal. Rptr.
at 857-58; see, e.g., Agricultural Labor Relations Bd. v. Superior Court, 16 Cal. 3d
392, 403, 546 P.2d 687, 694, 128 Cal. Rptr. 183, 190 (1976): "All private property is
held subject to the power of government to regulate its use for the public welfare."
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concluded that Lloyd stood only for the restricted rule that the
free-speech provision of the Federal Constitution does not activate
rights of expression simply because a shopping-center owner makes
his or her premises available to the public for the purposes of
shopping.80 Such rights can arise, however, if a state's desire to asexpression has led it to adopt
sure the availability of forums for free
81
"applicable law" for such purposes.
Such "applicable law" in PruneYard was found in the
California Constitution, which, as construed, provides for a more
extensive scope of expressive rights than does the analogous section
of the United States Constitution. 82 The California provision affirmatively mandates: "Every person may freely speak, write and publish his or her sentiments on all subjects, being responsible for the
abuse of this right. A law may not restrain or abridge liberty of
speech or press." 8 3 The point, therefore, is that the California Supreme Court was justified in construing the language of this provision as well as the pertinent case law as being protective of the students' free-speech rights at the PruneYard Shopping Center.
This, however, is not dispositive of the case because even if
the California Constitution provides for such broad rights of free
expression, does not the actualization of those rights infringe the
property owner's own federal constitutional rights under the fifth
and fourteenth amendments, by which the owner is guaranteed
against the taking of property without due process? The petitioners
argued that the right to exclude others is included in these guarantees, and that a taking would occur if the students were deemed
84
able to use the shopping center for first amendment purposes.
Id. This result is at variance with a recent article emphasizing the trend toward the
reemergence of property rights as a cardinal value. See Van Alstyne, The Recrudescence of Property Rights as the Foremost Principle of Civil Liberties: The First Decade of the Burger Court, 43 LAW & CONTEMP. PROB. 66 (1980).
80. 100 S. Ct. at 2041.
81. Id. Actually, Hudgens construed Lloyd similarly, and then continued that if
"the respondents in the Lloyd case did not have a First Amendment right to enter
that shopping center to distribute handbills concerning Vietnam, then the pickets in
the present case did not have a First Amendment right to enter this shopping center
for the purpose of advertising their strike." 424 U.S. at 520-21. In Hudgens, therefore, the Court focused on the National Labor Relations Act and remanded the case
to the NLRB "so that the case may be there considered under the statutory criteria of
the National Labor Relations Act alone." Id. at 523. On remand, the Board ruled that
the Act compelled the owner to allow the picketing. 230 N.L.R.B. No. 73 (1977).
82. Compare CAL. CONST. art. I, § 2 with U.S. CONST. amend. I.
83. CAL. CONST. art. I, § 2.
84. Brief for Appellants at 10-11, PruneYard Shopping Center v. Robins, 100 S.
Ct. 2035 (1980).
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The Court evoked the principle, however, that not every governmental action interfering with the operation of private property

85
amounts to a taking under the fifth and fourteenth amendments.

Rather, in each case the court must measure the burden on the
property owner as compared to the burden on the party asserting
the right of expression.8 6 Justice Rehnquist wrote that "[t]his exam-

ination entails inquiry into such factors as the character of the governmental action, its economic impact, and its interference with

reasonable investment backed expectations." 87 In the case at hand,
the Court found that the California Supreme Court's requirement
that the shopping-center owner permit the exercise of free-speech

rights on the premises of the center "clearly does not amount to an
unconstitutional infringement of appellants' property rights under

the Taking Clause."' 8 Because no evidence in the case indicated
that the value or use of the shopping center for its owner's pur-

poses had been impaired or disrupted by the students' activities
there, the mere fact of such activities could not trigger the constitutional infringement claimed by the petitioners. The shopping
center failed to establish that the California Supreme Court's ruling
imposed a burden sufficient to amount to a taking.89

Finally, the PruneYard Court considered the owner's claim
that the students' activities infringed his first amendment right "not
to be forced by the state to use his property as a forum for the
speech of others." 90 Drawing on their earlier contention that a
85. 100 S. Ct. at 2041; see Armstrong v. United States, 364 U.S. 40, 48 (1960)
(entitling shipbuilders to recover value of liens held by them when government took
title to boats and materials).
86. See, e.g., Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 123-25
(1978); Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415-16 (1922). See generally
Michelman, Property, Utility, and Fairness: Comments on the Ethical Foundations
of "Just Compensation" Law, 80 HARV. L. REv. 1165 (1967); Sax, Takings and the
Police Power, 74 YALE L.J. 36 (1964).
87. 100 S. Ct. at 2041-42; see Kaiser Aetna v. United States, 444 U.S. 164
(1979), where owners of a pond had developed it into a marina which became the
center of an exclusive private community. When the government attempted to create
public access, the Court ruled that such regulation amounted to a taking because it
interfered with the investors' expectations. Id. at 180. The Court found no such interference with property values in PruneYard. 100 S.Ct. at 2042.
88. 100 S.Ct. at 2042.
89. Id. The Court also found unpersuasive the shopping center's claim that
they had been denied their property without due process. Citing Nebbia v. New
York, 291 U.S. 502 (1934), the Court concluded that there had been no showing that
California's interest in regulating the shopping center's use had violated due process
standards that such regulations should not be unreasonable, arbitrary or capricious.
100 S.Ct. at 2042.
90. Brief for Appellants at 12, PruneYard Shopping Center v. Robins, 100 S. Ct.
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property owner's rights include the right to exclude others, 9 1 the
petitioners argued that this is intertwined with the right to select
the use to which the property is put:9 2 " 'The right, which has
been recognized as deriving from the owner's status as owner, also
derives from the owner's status as himself a potential communicant.' "93 If so, it follows that the shopping-center owner's freespeech right is infringed by the requirement that he make his
property available to others for their free expression. The Court,
however, rejected this claim. Justice Rehnquist wrote:
Most important, the shopping center by choice of its owner is
not limited to the personal use of appellants. It is instead a business establishment that is open to the public to come and go as
they please. The views expressed by members of the public in
passing out pamphlets or seeking signatures for a petition thus
94
will not likely be identified with those of the owner.
Thus, because no Federal Constitutional rights of the shoppingcenter owner were infringed by the California Supreme Court's
recognition of the students' state-derived rights of free speech, the
95
Court affirmed the high California court's judgment.
CONCLUSION

PruneYard refined first amendment law pertaining to the exercise of free expression at privately owned shopping centers. Moreover, it clarified the interworkings of federal and state constitutions
as they apply to this issue. In affirming the California Supreme
Court's application of a state constitutional mandate to the instance
of signature gathering at a privately owned shopping center, the
Court usefully interpreted Lloyd as a first amendment case that
went no further than to determine that the federal constitution
2035 (1980). This argument derives from Wooley v. Maynard, 430 U.S. 705 (1977),
where the Court held that the government could not compel a person to display on
his or her property a belief contrary to his or her own ideas. Wooley dealt with the

New Hampshire slogan "Live Free or Die" embossed on automobile license plates.
Id. at 715. See also West Virginia State Bd.of Educ. v. Barnette. 319 U.S. 624 (1943)
(compulsion to recite affirmation of government-dictated political ideas unconstitutional).
91. See notes 74-77 supra and accompanying text.
92. Brief in Response to Amicus Curiae Briefs at 39, PruneYard Shopping Center v. Robins, 100 S. Ct. 2035 (1980).
93. 100 S. Ct. at 2043 n.9 (quoting Brief in Response to Amicus Curiae Briefs
at 39, 100 S. Ct. 2035 (1980)).
94. Id. at 2044.
95. Id.
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provides no right of access to shopping centers for the purpose of
exercising rights of free expression. 96 In so doing, the Court determined that the fifth and fourteenth amendments do not provide a
guaranteed property right permitting private property owners to
exclude such activity from their centers. 97 After PruneYard, Lloyd
stands for the notion that there is insufficient state action in the operation of a shopping center to trigger individuals' first amendment
rights. However, there is no bar to effectuating such expressive
rights under state constitutions, or, by implication, under state or
federal statutes. That is, the free-speech provision of a state constitution, as construed, may be of sufficient breadth to protect the ex98
pression of thoughts and ideas at shopping centers.
Similarly, Hudgens may now be read to stand for the notion
that, while the first amendment may not protect the expression of
picketers on their employer's property, the National Labor Relations Act may be construed by the NLRB as providing a legislative
basis for such rights. Such a construction of the Act's "applicable
law" is limited only by potential infringement of other protected
rights, such as those guaranteed under the fifth and fourteenth
amendments.9 9 Unless the picketing or petitioning activity substantially diminishes the property's value or unduly burdens the operation of the business located there, the activity will be insufficient to
constitute a taking without just compensation under the fifth
amendment or a taking without due process of law under the fourteenth amendment. 100
While the decision reached in PruneYard was unanimous, the
concurring opinion of Justice Powell, 101 joined by Justice White,
expressed serious reservation concerning the final part of the
Court's analysis. 10 2 In that section the Court rejected the argument
that granting rights of free expression to the respondents infringed
the petitioners' own first amendment right not to participate in or
acquiesce to the speech of others on the property. 10 3 The Court's
response to this claim-that the views expressed by the respondents were unlikely to be identified with those of the owner' 04-is
96.
97.
98.
99.
100.
101.
102.
103.
104.

Id. at 2040-41.
See notes 73-77 supra and accompanying text.
See notes 78-83 supra and accompanying text.
See note 81 supra and accompanying text.
See notes 84-89 supra and accompanying text.
100 S. Ct. at 2048 (Powell, J., concurring).
Id. at 2043-44.
100 S. Ct. at 2043; see notes 90-94 supra and accompanying text.
100 S. Ct. at 2044.
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not fully convincing, and is the part of the opinion that may require further adjudication before the issue is resolved. The majority opinion inadequately distinguished the instant case from those
cited by the petitioners. These include Wooley v. Maynard,10 5
which established a person's right to refuse "to be an instrument
for fostering public adherence to an ideological point of view he
finds unacceptable, 'i 6 and Abood v. Detroit Board of Education, i0 7 where the Court held that a State may not require an individual to contribute to a cause he or she opposes.' 08 Thus, the
high Court has ruled that requiring a person to support the expression of others may impose unfair burdens on a property owner's
own first amendment rights. Such a requirement has even been
seen as compulsory subsidization, which impermissibly violates
such rights.10 9
Justice Powell's concurrence calls attention to the possible dilemma faced by a property owner who must permit free expression
on his or her property."i 0 Under the rule in PruneYard, a
shopping-center owner may be faced with equally unacceptable
alternatives in response to a requirement that he or she yield the
property for the expression of others: "he either could permit his
customers to receive a mistaken impression or he could disavow
'
the messages.""This is an intolerable choice because the property owner has effectively been deprived of what Wooley had declared to be the "right to refrain from speaking at all." 11 2 If the
105. 430 U.S. 705 (1977) (state may not require owner of automobile to display
state motto on license plate).
106. Id. at 715. The Court distinguished Wooley on the ground that whereas

there "the government itself prescribed the message [which] served no important state interest," 100 S.Ct. at 2044, here no such specific message was dictated,
and it is unlikely that the views expressed will be identified as the owner's.
107.

431 U.S. 209 (1977).

108. 100 S.Ct. at 2049 (Powell, J., concurring). In Abood, the Court ruled that
although nonunion employees could be required to contribute to the union, such employees were entitled to a refund of that part of the contribution used by the union
to support political causes. 431 U.S. at 237. Though the PruneYard Court did not
specifically distinguish Abood from the case before it, it did find inapposite West

Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943) (state cannot compel students to show respect for flag), and Miami Herald Publishing Co. v. Tornillo, 418
U.S. 241 (1974) (newspaper not obliged to provide space for editorial replies). Justice
Rehnquist's opinion was that the shopping-center owners were neither compelled to
affirm a particular belief as in Barnette nor intruded upon editorially as in Tornillo.
100 S. Ct. at 2044.

109.
110.
111.
112.

Abood v. Detroit Bd. of Educ., 431 U.S. 209, 237 (1977).
100 S.Ct. at 2050 (Powell, J., concurring).
Id. (Powell, J., concurring).
Id.; see Wooley v. Maynard, 430 U.S. 705, 714 (1977).
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first amendment protects freedom from the pressure to respond,
what are the implications of a situation in which the content of the
speech is abhorrent to the property owner? As Justice Powell suggests:
A minority-ovned business confronted with leafletters from the
American Nazi Party or the Ku Klux Klan, a church-operated
enterprise asked to host demonstrations in favor of abortion, or a
union compelled to supply a forum to right-to-work advocates
could be placed in an intolerable position if state law requires it
to make its private property available to anyone who wishes to
speak. The strong emotions evoked by speech in such situations
may virtually compel the proprietor to respond. 113
Whatever the resolution of the property owner's claim that his
or her first amendment rights are denigrated by the PruneYard
rule, it is evident that the decision meets the realities of the role
shopping centers play in today's society. When the pickets of the
food employees union began carrying their signs in front of the
Weis Market in Logan Valley Plaza, Altoona, Pennsylvania in December of 1965, there were approximately 8,240 shopping centers
in the United States. 114 By the time Michael Robins and his
friends entered the PruneYard Shopping Center a little more than
ten years later, that number had doubled. 1 5 The great suburban
migration in the United States brought retail businesses in its
wake, and by the end of 1976 there were 17,500 shopping centers
with retail sales of $217.5 billion, accounting for 36% of all retail
1 16
sales in the United States.
As this phenomenon developed, the shopping center soon began to supplant the traditional functions of downtown areas, first in
113. 100 S. Ct. at 2050 (Powell, J., concurring). Though Justice Powell agreed
that such issues were not factually present in PruneYard, his envisioning of their potential presence indicates a possible limitation on the effect of the PruneYard rule:
Because appellants have not shown that the limited right of access held to
be affordable by the California Constitution burdened their First and Fourteenth Amendment rights in the circumstances presented, I join the judgment of the Court. I do not interpret our decision today as a blanket approval for state efforts to transform privately owned commercial property
into public forums. Any such state action would raise substantial federal
constitutional questions not present in this case.
Id. at 2051 (Powell, J., concurring).
114. Shopping Centers Come of Age, N.Y. Times, May 22, 1977, advertising
supplement, at 7.
115. Id.
116. Id.; see Shopping Center Census, SHOPPING CENTER WORLD, Jan. 1977, at
15-16.
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purely commercial respects but gradually in other community
functions as well. American consumers began to turn to shopping
centers "not only as a place to purchase goods, but also as the social, cultural and even educational focal point of their communities." i 7 As the shopping center industry has itself pointed out:
[T]he fountain in the mall has replaced the downtown department store clock as the gathering place for young and old alike.
The modem regional mall has often been compared to the early
village green, and indeed, a U.S. News and World Report study
in 1973 reported that Americans of all ages spend more time in
shopping centers than anywhere else, except at work and
home. 118
During the same time period, as has been shown, 1 19 the Supreme Court first embraced the idea that the modern shopping
center served as the equivalent of traditional downtown forums for
free expression, 120 but then rejected the notion that the first
amendment established any right to use such quasi-public facilities
for that purpose.' 2 ' The Court's direction effectively closed off the
modern equivalent of traditional public forums, while modern community trends strongly suggested the appropriateness of expanding
or redefining such forums. Therefore, a broader perspective of first
amendment history indicates that, consistent with American freespeech traditions, modern American shopping centers should be
available for expressive purposes.
As Justice Marshall's opinion in Logan Valley made clear: "[I]f
the shopping center premises were not privately owned but instead
constituted the business area of a municipality, which they to a
large extent resemble, petitioners could not be barred from
exercising their First Amendment rights there on the sole ground
that title to the property was in the municipality."' 2 2 For the
streets and public parks of American towns and cities have always
been dedicated to public use:

117. Shopping Centers Come of Age, supra note 114, at 39.
118. Id.; see How Shopping Malls Are Changing Life in U.S., U.S. NEwS &
WORLD REPORT, June 18, 1973, at 43.
119. See notes 15-39 supra and accompanying text.
120. Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308
(1968).
121. Lloyd Corp. v. Tanner, 407 U.S. 551 (1972).
122. 391 U.S. at 315 (citations omitted).
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Wherever the title of streets and parks may rest, they have immemorially been held in trust for the use of the public and, time
out of mind, have been used for purposes of assembly, communicating thoughts between citizens, and discussing public
questions. Such use of the streets and public places has, from
ancient times, been a part of the privileges, immunities, rights,
and liberties of citizens. The privilege of a citizen of the United
States to use the streets and parks for communication of views
on national questions may be regulated in the interest of all; it is
not absolute, but relative, and must be exercised in subordination to the general comfort and convenience, and in consonance
it must not, in the guise of reguwith peace and good order; but
123
denied.
or
abridged
be
lation,
In the modem setting, this reasoning seems to apply precisely,
with the sole exception that the shopping center is privately rather
than publicly owned. Similarly, the rationale in Marsh v. Alabama,
that nothing at all distinguished the streets of Chickasaw, Alabama
from any other community "except the fact that the title to the
property belongs to a private corporation, '' is directly parallel to
the instance of the modern shopping center, as the Logan Valley
Court saw. 125 The long standing and cherished right of Americans
to use public gathering places for the communication of views
should not be abridged by regulation or denied by law;12 6 likewise,
it should not be abridged or denied under the guise of private title
27
to the property. 1
While it is now clear that state constitutions can secure meaningful forums for expressive activity, federal law, as construed, fails
to provide for this cherished right on the increasingly public terrain of privately owned shopping centers. But PruneYard, by limiting Lloyd to first amendrnent principles, has furnished the Court
with an appropriate analytic basis for reviving the principled stateaction analysis of Marsh and Logan Valley. 128 PruneYard has con-

123. Hague v. CIO, 307 U.S. 496, 515-16 (1939) (city officials prohibited from
interfering with assemblies organized by union).
124. 326 U.S. at 503.
125. 391 U.S. at 316-19.
126. Hague v. CIO, 307 U.S. 496, 515-16 (1939).
127. See Evans v. Newton, 382 U.S. 296 (1966) (operating park a municipal func-

tion not delegable to private ownership in order to avoid fourteenth amendment restrictions).
128. See notes 13-27 supra and accompanying text.
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strued Lloyd to mean that property does not "lose its private character merely because the public is generally invited to use it for
designated purposes.- 12 9 As those designated purposes have become wider in scope, so as to include a much larger number of
public functions, the private property claims of shopping-center
owners become less tenable. Increasingly mindful of the appeal of
shopping centers as gathering places for people of all generations,
shopping-center developers in the 1970's have concentrated on'
creating shopping centers to fulfill community needs.' 3 0 Some have
created community halls to serve as meeting places for a variety of
groups; others have even provided space for community bazaars,
voter registration booths, musicial concerts, educational programs,
and libraries.' 3 ' Many modern shopping centers include facilities
such as counseling centers, churches, post offices, attorneys' offices, medical facilities, and even local government offices.13 2 Such
an expansion of the shopping center's functions yields the conclusion that reviving Marsh and Logan Valley's rationale is eminently
sensible.
State action, under the public-function rubric, can be seen in
all the cases in the line from Marsh to PruneYard. In each case
property owners had effectively replaced the government in the
operation of traditionally public activities, and in each case the
public had been invited onto the premises. As the range of purposes for which that invitation was extended has come to include
virtually all the functions of a traditional municipality, the case for
applying the Marsh doctrine to shopping centers becomes more
persuasive.' 3 3 While the Court declined to apply this analogy in
Lloyd and Hudgens, the PruneYard case might serve as an effective turning point on the road back to providing for free expression
in essentially public locations-even without state constitutional
provisions. As Justice Marshall observed in his PruneYard concurrence: "Rights of free expression become illusory when a State has
operated in such a way as to shut off effective channels of communication. ' 34 In celebrating the Court's decision in PruneYard,

129.
130.
131.
132.
133.
134.

407 U.S. at 569.
Shopping Centers Come of Age, supra note 114, at 7.
Id. at 41.
Id.
See 100 S. Ct. at 2045 (Marshall, J., concurring).
Id.
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the case's potential to
Justice Marshall may have been applauding
35
reverse the trend established by Lloyd.1
Furthermore, under a renewed state-action analysis, Justices
White and Powell's concern for the potential infringement of a
shopping-center owner's first amendment rights would be minimized, 136 if these owners are seen as performing essentially public
functions. Rather than compromised as private property owners,
they could perform the role of public officials in controlling such
activities by the adoption of reasonable time, place, and manner
restrictions, so as to assure that the exercise of free speech does
not unfairly impinge upon the shopping center's normal activities. 137
Similarly, the objections raised in Lloyd and Hudgens-that
state action and constitutional free-expression rights do not arise
simply because a shopping-center owner has invited people onto
his or her property for commercial purposes' 38-could be met by
emphasizing the broader purposes shopping centers now serve. 139
An increased sensitivity to the phenomenon of the shopping center
as the focal point of contemporary communities, along with a return to the doctrinal clarity of Marsh and Logan Valley, could effectively resolve the problems remaining after PruneYard, thus returning constitutional standards in this area to the mainstream of
American traditions of free speech.
Richard B. Sypher
135.

Justice Marshall's analaysis is that "the Court's rejection [in Lloyd and

Hudgens] of any role for the First Amendment in the privately owned shopping center complex stems . . .from an overly formalistic view of the relationship between
the institution of private ownership of property and the First Amendment's guarantee of freedom of speech." Hudgens v. NLRB, 424 U.S. at 542 (Marshall, J., dissenting). In his PruneYard concurrence, furthermore, Justice Marshall expressed his
continued belief "that Logan Valley was rightly decided, and that both Lloyd and
Hudgens were incorrect interpretations of the First and Fourteenth Amendments."
100 S. Ct. at 2045 (Marshall, J., concurring).
136. See notes 101-113 supra and accompanying text.
137. 100 S. Ct. at 2042. "The decision of the California Supreme Court makes it
clear that the PruneYard may restrict expressive activity by adopting time, place and
manner regulations that will minimize any interference with its commercial functions." Id.; see Robins v. PruneYard Shopping Center, 23 Cal. 3d 899, 909-11, 592
P.2d 341, 347-48, 153 Cal. Rptr. 854, 860-61 (1979).
138. See notes 29-48 supra and accompanying text.
139. See notes 130-32 supra and accompanying text.
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